whom the land was listed to find a purchaser, fraudulently misrepresented the fertility of the soil. P (principal) without knowledge of the agent's misrepresentations signed a contract of sale and took a mortgage as part of the purchase price. When P sought to foreclose the mortgage, T (third person) claimed recoupment for fraud. Held, no recoupment.
In Lemarb v. Power 2 P authorized As to find a purchaser for a plot of land with a store building upon it. A fraudulently misrepresented to T (x) that the store was entirely upon the plot, (2) that the Standard Oil Co. was seeking a ten-year lease of the corner of the lot. In fact, the store extended slightly into the public way and T was forced to pay sixty-one dollars to rectify this error. The Standard Oil Co. had not offered to lease the property. Upon discovery of the deception T brought this action for fraudulent misrepresentation against P who was innocent. Held, T could recover damages for the misrepresentation about the location of the store, but not for that concerning the fictitious lease. In Friedman v. New York Telephone Co.4 A had written authority to find a purchaser for property. He falsely represented to T that the heating and plumbing system in the building was good. T brought an action for damages against P who was innocent. Held, T could not recover.
In Taylor v. WilsonS A without P's knowledge falsely represented that the premises in question had a good cesspool on them, "a mighty good one." T sued P for fraudulent misrepresentation. Held, T could recover, one judge dissenting. The two opinions differ on a question of fact which neither seems to consider important, yet which, it is submitted, is the controlling factor, both in tory judgment bill was introduced into the House of Representatives and debated upon, June 27, 1932. H.R. 4624, 72nd Cong., ist Sess. See 75 Cong. Rec. 726 (1932 this case and in the three previous cases. The majority opinion speaks of the agent as having authority to complete a contract, 6 whereas the dissenting judge specifically states that the agent had authority only to find a purchaser.7
This case illustrates the primary cause of the apparent confusion of the cases-a failure to isolate the agency problem from other questions involved:
i) Failure to distinguish the question of what constitutes fraud in a particular jurisdiction from the agency problem is the factor which causes the most difficulty. Whether a certain misrepresentation is fraudulent or not may depend on whether the court follows Derry v. Peek' or Matteson v. Rice,9 but this does not determine whether P is to be held for such misrepresentations if made by his agent. The substantive law of torts does not as an original matter determine the question of vicarious liability. To illustrate with an example from a field of physical torts in which the conflict is more sharply defined than in that of fraud: suppose that A while driving a truck for P negligently stops so close to T that T suffers from nervous shock. T sues P. If the state in which the action is brought does not allow recovery for fright, the issue is settled before any problem of agency arises. That this distinction between the scope of the liability for a tort and vicarious liability has not been so obvious in the fraud cases is due to the anomalous character of the common law idea of fraud, partaking as it does of both contract and tort characteristics. The same anomaly helps to explain the lag in the growth of the scope of liability for fraud, as compared with that of physical torts.
2) The second contributing cause of the haze which hides the agency problem is the question of procedure. Many courts and lawyers do not appreciate the difference between an affirmative action for fraudulent misrepresentation and a defensive plea of fraud or a bill in equity to rescind because of fraud.xo Essen-6 "We are of the opinion that the agents of defendants had implied authority to do more than just find a buyer and make the representations about the cesspool described in the petition. Defendants admit that their agents negotiated the transaction between the plaintiff and the defendants. In other words they do not claim that said agents were employed merely to find a buyer or to bring the parties together." Lemert, J., supra, note 5, at 542. 7 "To my notion it is a matter of common knowledge that a real estate agent's authority is limited, in that it ends when he has procured a purchaser willing, able, and ready to enter into a contract of purchase. It is also the common understanding that the vendor usually reserves to himself the power to conclude the sale. This was what followed in this case." Sherick, P. J., dissenting, supra, note 5, at 543. tially this is a question of substantive law, though masquerading under the form of procedure. Some states which do not allow an affirmative action for deceit against an innocent principal will permit the agent's deceit to form the basis for an equitable action for rescission or a defensive recoupment."1 In others an innocent misrepresentation by the agent is sufficient ground for a proceeding for rescission,12 while in a third group even fraudulent misrepresentations by the agent are not a sufficient basis for rescission as against an innocent principal.3
Having disposed of these preliminary inquiries, we can focus our attention upon the comparatively simple agency problem which divides itself into (a) the question of general and special agents, and (b) the "apparent "authority or "scope of authority."
The distinction between a general and special agent is still an active principle in our law14 though it is gradually breaking down.' 5 None of the principal cases discussed here, for example, consider it as an independent factor. The general view on the question can be expressed in the words of Haskell v. Starbird, 6 "There is no distinction in the matter of responsibility, for the fraud of an agent authorized to do business generally, and of an agent employed to conduct a single transaction, if, in either case, he is acting in the business for which he was employed by the principal, and had full authority to complete the transaction." In other words the doctrine of ostensible or apparent authority applies alike to general and special agents, and if the power of the latter to bind the principal is more limited than that of the former it is only because a third party acting as a reasonable man would not be justified in ascribing to him such broad powers as a person entrusted with more duties would be likely to have. As far as agency law is involved, therefore, our determination of the four principal cases depends on the answer to a single question. What representations concerning land could a third person reasonably believe an agent had au-thority to make, if such agent's duties consisted of finding a purchaser and showing him the land, the contract itself being made by the third person and principal personally? In view of the general custom in America of listing real estate with numerous brokers at the same time, without giving authority to complete a contract, 7 the decisions in the principal cases seem sound in holding that such agent's power is quite limited. His apparent authority does not extend to making representations concerning the character and quality of the real estate. His principal is bound only by unauthorized misrepresentations concerning the location and quantity of the land.' This is clearly illustrated in both of these aspects in Lemarb v. Power, supra, where the court allowed recovery for the misrepresentation concerning the quantity of the land, but refused to permit damages for the false statements about the Standard Oil lease. Friedman v. New York Telephone Co., supra, also clearly falls within this principle, the agent having misrepresented the character of the plumbing. Applying the same principle to the agency problem in Light v. Chandler Improvement Co., supra, the principal would not be liable in an affirmative action for fraud, since the agent's misrepresentation concerned the quality of the land (fertility). But since the fraud was pleaded as a defense, we apply our analysis of the procedural problem and decide as the court did in that case, that fraud can be so pleaded. It is necessary, however, that the party seeking recoupment bring to the attention of P the fraud of the agent, and offer to rescind. This was not done in Light v. Chandler Improveinent Co. so the court found for the plaintiff.
It should now be apparent why the importance of a simple question of fact was stressed as the controlling point in the case of Taylor v. Wilson, supra. If, as the majority supposed, the agent had authority not only to find a purchaser but also to close the deal, it would be reasonable to suppose that he had more authority than a broker whose power was limited to finding a purchaser. Consequently his apparent authority would include the making of representations concerning the quality and character of the property.
9 Assuming the majority opinion is correct in its statement of the facts, therefore, all four principal cases are consistent.
To sum up and collate the rules presented we can state the liability of an inno- cent principal for fraudulent misrepresentations of his agent concerning land as follows: i. In an affirmative action of deceit by T against P. a) If A is merely authorized to find a purchaser, he has power to bind P only by representations concerning the location and quantity of the land, and not for those concerning character or quality of the land.
b) If A has authority to complete a contract, he can bind P by representations concerning quality and character.
2. But although A whose authority is limited to finding a purchaser has no apparent authority to make representations concerning the character of the land, T can rescind or recoup in such a case if he notifies P of the fraud and offers to rescind.
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